Kinney v. Weaver, 367 F.3d 337, 352 (5th Cir. 2004) (en banc) ("[N]o distinction between fact witnesses and expert witnesses ... [is] drawn in cases involving the absolute immunity that protects witnesses from civil liability arising from their testimony.").
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IN THE UNITED STATES COURT OF APPEALS

FOR THE FIFTH CIRCUIT

_____________________

No. 00-40557

_____________________

DEAN KINNEY; DAVID HALL

Plaintiffs - Appellees

v.

BOBBY WEAVER, Etc.; ET AL

At the time of the events giving rise to their claims in the instant case, Kinney and Hall were instructors at the East Texas Police Academy (“ETPA”)

In August 1998, Kinney and Hall testified as expert

witnesses for the family of Edward Gonzales, a seventeen-year-old who was fatally shot by a police officer employed by the city of Kerrville (“the Kerrville case”). 

Based on their knowledge and experience as law enforcement instructors specializing in the use of force and firearms, Kinney and Hall testified that the Kerrville police officer had used excessive force and that the Kerrville police department had failed to implement the proper policies necessary to direct the conduct of officers acting as

“snipers.”

Shortly after Kinney and Hall testified in the Kerrville

case, William Holda, the president of Kilgore College, received letters from some of the Police Chiefs and Sheriffs denouncing Kinney’s and Hall’s expert testimony for the Kerrville case plaintiffs and threatening to stop using the ETPA for officer training.

In a letter dated September 29, 1998, Charles Williams, the chief of the city of Marshall’s police department, also complained to Holda about Kinney’s and Hall’s expert testimony. Specifically, he wrote, “I think it is deplorable . . . that instructors for our Police

Academy hire themselves out as an expert witness: AGAINST law enforcement agencies”

“I am greatly disturbed by the recent news that [David

Hall and Dean Kinney] have acted in the capacity of ‘Expert

Witnesses’ to testify against another law enforcement agency and it’s [sic] officers.” He emphasized he was “voic[ing] [his] concern, not only as Chief of Police of an agency that is one of your largest customers, but also as President of the East Texas Police Chiefs’ Association.” Noting that “[i]t is not our preference to have these two instructors teach our officers and also engage in legal combat with them in the judicial system,” Young stated that “[t]his matter will force us to consider alternative methods to achieve our training needs if not resolved

as soon as possible.”

According to Holda, all four men “made it clear” (1) “that it was unacceptable for Mr. Hall and Mr. Kinney to continue as instructors of officers and recruits and also testify in litigation against police officers,” and (2) “that they would no longer send officers and recruits to the [ETPA] for training if Mr. Hall and Mr. Kinney remained on the Academy faculty.”

Kinney and Hall assured Holda that they would

never testify as experts against any officer who had been trained at the ETPA or any agency that had sent officers to the ETPA for training.44 Kinney and Hall made clear, however, that if compelled to testify in a case involving an officer whom they had trained at the ETPA, they would testify truthfully as to whether the officer had acted in accordance with their training. 

Weaver told a television reporter that Kinney and Hall had violated “an unwritten code.”

On April 7, 1999, Kinney and Hall filed a complaint in

federal district court against the Police Chiefs and Sheriffs, their respective cities or counties of employment, and the East Texas Police Chiefs’ Association, alleging that the defendants had “blackballed” Kinney and Hall “in retaliation for their truthful testimony on behalf of the victim of a police shooting.” Kinney and Hall claimed that in taking such action, the defendants had violated: (1) their rights to testify freely under

42 U.S.C. § 1985(2), (2) their rights to free speech under the First and Fourteenth Amendments, (3) their rights to due process of law under the Fourteenth Amendment, and (4) Texas law.

In the district court, Kinney and Hall claimed that, by

retaliating against them for their expert testimony in the

Kerrville case, the Police Chiefs and Sheriffs violated 42 U.S.C. § 1985(2). Under § 1985(2), it is unlawful to

conspire to deter, by force, intimidation, or threat, any

party or witness in any court of the United States from

attending such court, or from testifying to any matter

pending therein, freely, fully, and truthfully, or to

injure such party or witness in his person or property on

account of his having so attended or testified.

42 U.S.C. § 1985(2) (1994). Subsection (3) creates a cause of action to remedy harm caused by a violation of subsection (2): if one or more persons engaged [in such a conspiracy] do,  or cause to be done, any act in furtherance of the object of such conspiracy, whereby another is injured in his person or property . . . the party so injured or deprived may have an action for the recovery of damages, occasioned by such injury or deprivation, against any one or more of the conspirators.

Id. § 1985(3).

...the Police Chiefs and Sheriffs argue that it was not

clearly established that Kinney and Hall had claims under

§ 1985(2) because it is not clear that the “witnesses” protected by this provision include expert witnesses. The Police Chiefs and Sheriffs note that the statute prohibits a conspiracy to injure a person because that person testified “truthfully” arguing that expert witnesses testify as to their opinions, which are neither true nor false.

The district court, however, agreed with Kinney and Hall that the terms of the statute make clear that expert witnesses are protected. The court pointed out that

§ 1985(2) specifically refers to “any” witness, rejecting the argument that the reference to truthful testimony excludes expert witnesses. Kinney, 111 F. Supp. 2d at 837. In so concluding, the district court reasoned that “[e]xpert witnesses take the same oath that non-experts take,” i.e., “they swear to tell the truth and nothing but the truth.” Id.

On its face, § 1985(2) applies to “any party or witness.” That the protected right is the right to testify “truthfully” cannot, as the Police Chiefs and Sheriffs suggest, reasonably be interpreted as limiting the statute’s protection to “fact” witnesses. Indeed, the premise underlying Kinney’s and Hall’s claims is that

they have the right to testify freely as to what is in truth their opinion.
We also conclude that it would have been apparent to

reasonably competent officials at the time of the alleged

violations in this case that § 1985(2) proscribes conspiracies to intimidate or injure expert witnesses.

The doctrine of qualified immunity assumes that reasonably competent officials know clearly established constitutional or statutory rights.

Subsection 1985(2) was in effect in October 1998,

clearly deeming it unlawful to “conspire to deter, by force, intimidation, or threat, any . . . witness.” Thus, we conclude that it would have been objectively unreasonable for the Police Chiefs and Sheriffs to believe that retaliation against Kinney and Hall for their testimony in the Kerrville case was lawful under § 1985(2) simply because Kinney and Hall testified as

expert witnesses.

Subsection 1985(3) creates a cause of action for injury to person or property caused by “any act in furtherance of the object of [a] conspiracy [to injure a witness in retaliation for his or her testimony].” § 1985(3)

The Police Chiefs and Sheriffs also argue that “all reasonable officers in October 1998 would [not] have known that Defendants’ actions —— furthering public safety through high quality training for their officers, expressing concerns over instructors’ conflicts of interests, exercising discretion to choose instructors for training their law enforcement officers, maintaining confidentiality over their internal methods of law

enforcement, and preventing someone privy to sensitive and confidential information from [testifying] as an expert witness in future litigation against them —— would violate [§ 1985(2)].” However, the Police Chiefs and Sheriffs are merely asserting their version of the facts that the district court determined to be in genuine dispute. Such assertions are appropriately made to the jury, not to this court on interlocutory appeal. We conclude

that the Police Chiefs and Sheriffs are not entitled to qualified immunity from Kinney’s and Hall’s § 1985(2) claims because, assuming Kinney and Hall’s version of the facts to be true, “those facts are materially sufficient to establish that [the Police Chiefs and Sheriffs] acted in an objectively unreasonable manner [in light of clearly established law].” Chiu, 260 F.3d at 341.

The § 1983 Claim Invoking the Right to Freedom of Speech Under the First and Fourteenth Amendments

...the court held that Kinney’s and Hall’s testimony regarding the use of excessive force by police officers is unquestionably a matter of public concern.

Kinney’s and Hall’s “interest in commenting on matters of public concern outweighs the defendants’ interest in promoting efficiency.”

Was there a First Amendment violation? ... There is no question that Kinney’s and Hall’s testimony in the Kerrville case is speech protected by the First Amendment.

...the testimony at issue in the instant case is of public concern not only because of its context, but also because of its subject matter —— i.e., the use of excessive force by police officers. We have repeatedly emphasized that “[e]xposure of official misconduct, especially within the police department, is generally of great consequence to the public.” Davis v. Ector County, 40 F.3d 777, 782 (5th Cir. 1994) (“There is perhaps no subset of ‘matters of public concern’ more important than bringing official misconduct to light.”). As speech of public concern, Kinney’s and Hall’s testimony is “at the heart of the First Amendment’s protection.” First Nat’l Bank v. Bellotti, 435 U.S. 765, 776 (1978).

Having concluded that Kinney’s and Hall’s testimony is protected speech, we must next determine the appropriate First Amendment analysis for evaluating the Police Chiefs’ and Sheriffs’ conduct. The First Amendment shields speech “not only [from] direct limitations . . . but also [from] adverse government action against individual[s] because of [their speech],” including the denial of public benefits to punish individuals for their speech. Colson v. Grohman, 174 F.3d 498, 508 (5th Cir. 1999).

We disagree: the Supreme Court has made clear that First Amendment protection does not depend on whether the governmental action at issue is “direct” or “indirect.” See Perry v. Sindermann, 408 U.S. 593, 597-98 (1972)

To hold that the Police Chiefs’ and Sheriffs’ conduct cannot constitute a First Amendment violation because they did not directly deny Kinney and Hall the benefit of employment, but instead used governmental power to exert economic pressure on Kinney and Hall’s employer in order to achieve that same result, “would allow the government to ‘produce a result which [it] could not command directly.’” Id. at 597 (quoting Speiser v. Randall, 357 U.S. 513, 526 (1958))(alteration in original).12 “Such interference with constitutional rights is impermissible.” Id.

We have already concluded that Kinney’s and Hall’s testimony is clearly on a matter of public concern. 

The First Amendment interest at stake in this case is extremely strong. Protection of speech critical of public officials’ exercise of their powers is an integral part of the “public debate” that the First Amendment protects.

As the Court recognized in New York Times Co. v. Sullivan, 376 U.S. 254 (1964), there is “a profound national commitment to the principle that debate on public issues should be uninhibited, robust, and wide-open, and that it may well include vehement, caustic, and sometimes unpleasantly sharp attacks on government and public officials.” Id. at 270. As noted above, this court has also recognized the great First Amendment significance of speech regarding misconduct of public officials, “especially when it concerns the operation of a police department.” Brawner, 855 F.2d at 191-92.

Indeed, because individuals working in law enforcement “are often in the best position to know” about the occurrence of official misconduct, Umbehr, 518 U.S. at 674, “it is essential” that individuals such as Kinney and Hall “be able to speak out freely” about officer misconduct, particularly misconduct that is as serious as excessive force, Pickering, 391 U.S. at 572. As the district court pointed out, “[i]ndividuals will have a hard time succeeding in an excessive force case without the assistance of experts who are intimately acquainted with police procedures.” Kinney, 111 F. Supp. 2d at 838.

In the particular circumstances of this case, we find it clear that this significant First Amendment interest outweighs any interest of the Police Chiefs and Sheriffs in prohibiting their training instructors from testifying against law enforcement. The Police Chiefs and Sheriffs claim that Kinney’s and Hall’s testimony created a “conflict of interest” and “violated . . . principles of cooperative responsibility [and]trust,” thereby “undermin[ing] [the Police Chiefs’ and Sheriffs’] feelings of personal loyalty and confidence” in Kinney and Hall and potentially damaging the relationship between student officers and training instructors. Although there may be cases in which it is conceivable that speech by a training instructor could threaten these interests, we find any such threat inconceivable in the instant case. As the district court pointed out, Kinney and Hall “testified against a police department located in an entirely different part of the state than the one in which they trained officers.” Kinney, 111 F. Supp. 2d at 843.

In invoking notions of “conflict of interest,” “personal loyalty,” and “principles of cooperative responsibility” under the circumstances that obtained here, the Police Chiefs and Sheriffs appear to be employing euphemisms for a “code of silence” prohibiting persons who work in law enforcement from speaking out about misconduct on the part of others working in law enforcement. See Snyder v. Trepagnier, 142 F.3d 791, 797 n.6 (5th Cir. 1998) (quoting the testimony of an expert in the field of police operations and administration describing “the existence

of a very deeply-rooted code of silence . . . a code within the police department that, regardless what the behavior, one police officer does not report or testify against another police officer”). Enforcing such a “code of silence” is not a legitimate interest because it does not promote the efficiency of the public services performed by a law enforcement agency.

One of the primary interests of law enforcement agencies is ensuring that officer misconduct is disclosed and can thus be addressed and prevented in the future. As this court has recognized, the First Amendment interest in protecting speech about official misconduct is also a governmental interest, and there are circumstances in which that interest outweighs any other governmental interests that may be implicated.

The Police Chiefs and Sheriffs never protested Kinney’s previous expert testimony on the side of law enforcement or argued that such testimony created a conflict of interest. Indeed, the Police Chiefs and Sheriffs have explicitly stated in the record that, in contrast to expert testimony by their training instructors on behalf of plaintiffs in police misconduct cases, the Police Chiefs and Sheriffs do not believe that expert testimony by their training instructors on behalf of law enforcement gives rise to a “conflict of interest.” This viewpoint discrimination by the Police Chiefs and Sheriffs only further convinces us that they did not have any legitimate interest in suppressing Kinney’s and Hall’s speech. Cf. Smith, 693 F.2d at 368, overruled on other grounds by Walther v. Lone Star Gas Co., 952 F.2d 119, 126 (5th Cir. 1992) (“To allow a prosecutor to retaliate against trial testimony on the grounds that it was unfavorable to the state would impermissibly restrict the free expression of the witness based on the content of his testimony.”).
We have concluded that Kinney’s and Hall’s testimony was speech of public concern and that the First Amendment interests in that testimony outweigh any governmental interests in this case.

The “clearly established” inquiry: Would it have been apparent to a reasonably competent officer that the alleged conduct violated the First Amendment?

There is no question that it was clearly established well before October 1998 that Kinney’s and Hall’s testimony was of public concern and thus was speech protected by the First Amendment.
“[t]he term ‘clearly established’ does not necessarily refer to commanding precedent that is factually on all-fours with the case at bar,” but rather is based on the premise that “officials must observe general, well-developed legal principles.”

...the Police Chiefs and Sheriffs note that two Texas policies denying benefits to state employees who testified as expert witnesses against the state were in effect in October 1998. See Hoover v. Morales, 164 F.3d 221, 223-24 (5th Cir. 1998) (describing the two policies).
...reasonably competent officials do not look to state law to ascertain the federal law governing their conduct. Moreover, we are not persuaded that the existence of these Texas policies demonstrates that a reasonably competent official might have believed that it was constitutional to deny benefits to individuals because of their expert testimony against the government.
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